Introduction
The Control Order does bear a number of similarities to the ASBO; both are civil orders, breach of which (without reasonable excuse) is a criminal offence punishable by up to five years' imprisonment. In fact, when the Government first proposed the creation of the Control Order, some responded by labeling it the AntiTerrorist ASBO. 1 But there are also a number of dissimilarities. Apart from the obvious fact that they are targeted at different types of behaviour, there is a two-tier system of Control Orders -derogating Control Orders (which may deprive an individual of his/her liberty) and non-derogating Control Orders (which may only restrict an individual's liberty). There is no equivalent with ASBOs. ASBOs may only impose negative prohibitions, whereas Control Orders can also impose positive obligations. 2 Derogating Control Orders last for six months, at the end of which they may be renewed. 3 Non-derogating Control Orders last for 12 months, at the end of 2 which they may also be renewed. 4 ASBOs, by contrast, last for a minimum of two years and may be indefinite, but there is no procedure for the renewal of an ASBO. 5 The aim of this paper is not simply to list all the similarities and dissimilarities between the two remedies. Its aim is to draw out two deeper themes which, it will be argued, not only marked the development of the Control Order but also the development of the ASBO several years earlier. For each theme an apparent contradiction will also be identified. After introducing each remedy the paper will examine the first of the two themes -New Labour's repeated insistence that the executive can be trusted to employ wide-ranging powers responsibly -and contrast this with their insistence, during the passage of the Human Rights Act 1998, that individuals need to be protected against the misuse of state power. It will then turn to the second theme -New Labour's willingness to circumvent the criminal law -and contrast this with their apparent confidence in the criminal law to solve a wide variety of societal problems. The paper will conclude by arguing that these two recurring themes and two apparent contradictions indicate a lack of commitment to fostering a culture of human rights.
The ASBO
In 1995 New Labour published the consultation paper A Quiet Life. 6 Claiming that consultation with the police, local authorities, councillors and MPs had revealed 'intense dissatisfaction with the extent and speed of existing procedures' used to tackle anti-social behaviour, 7 the paper proposed the creation of a Community Safety 4 offences 12 -leading one commentator to describe the Act as a 'cuckoo's egg neatly placed by Labour in the nest of the Conservative Government.' 13 Although Home Secretary Michael Howard was keen to stress that the Act's provisions could be used against disruptive neighbours as well as stalkers, 14 -contained in sections 1, 1A, 1AA, 1AB, 1B, 1C, 1CA, 1D, 1E, 1F, 1G, 1H and 1I of the Crime and Disorder Act 1998. In addition to local authorities and chief officers of local police, an Order may now also be applied for by registered social landlords, the chief constable of the British Transport Police, Housing Action Trusts and (in England) county councils, 18 provided that the statutory consultation requirements have been met. 19 Applications can be made to the magistrates' court, to the county court and (post-conviction) to the criminal court. 20 There is also now provision for interim ASBOs. 21 An ASBO may be imposed if it is shown that the individual has acted in 'an anti-social manner, that is to say, in a manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of the same household as himself,' and that an Order is necessary to prevent further continuation of the behaviour. 22 The House of Lords has held that the first of these preconditions must be established beyond reasonable doubt, while the second requires an exercise of judgment or evaluation. 23 The Order must last for a minimum of two years (and may be indefinite). 24 The prohibitions it imposes must be necessary to protect others from further anti-social acts by the defendant, and may cover any defined area within, or the whole of, England and Wales. 25 
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British and foreign nationals, yet the power of indefinite detention only applied to foreign nationals. As Baroness Hale remarked, 'if it is not necessary to lock up the nationals it cannot be necessary to lock up the foreigners.' 32 The majority of the Law Lords also held that there had been a violation of the Article 14 right to be free from unjustifiable discrimination; since the power of indefinite detention did not apply to British suspected terrorists, foreign suspected terrorists were being unjustifiably discriminated against in their enjoyment of the Article 5 right to liberty. Clarke explained that the Control Order would be available against both British and foreign nationals, thus addressing the problem of discrimination.
The problem of proportionality would also be addressed since the controls imposed in any given would be tailored to meet the threat posed by the particular suspect. 13 satisfied was flawed, and whether his decision to impose the obligations contained in the Order was flawed. 57 In deciding whether or not these decisions were flawed, the Court must apply the principles of judicial review. 58 If the Home Secretary's decisions were not flawed, the Control Order must remain in force. 59 As with derogating Control Orders, the full hearing may include closed sessions, during which the individual is represented by a special advocate. 60 The Court of Appeal has considered the procedure for the imposition of a non- involve forming its own opinion on 'a matrix of alleged facts, some of which are clear beyond reasonable doubt, some of which can be established on balance of probability and some of which are based on no more than circumstances giving rise to suspicion,' in order to determine whether the Home Secretary has reasonable grounds for suspecting that the individual is/has been involved in terrorism-related activity. 66 This purposive construction of section 3(10), which Lord Phillips CJ conceded is not the 'natural' reading of the subsection, 67 thus ensures a greater degree of judicial supervision over the procedure for imposing non-derogating Control Orders. During the passage of the Crime and Disorder Bill critics warned that the definition of 'anti-social behaviour' was too broad, saying that it could potentially be applied in a discriminatory manner. They insisted that a far more tightly-drawn definition was needed, which clearly excluded the eccentric, the unconventional and the unpopular from its scope. 83 They also argued that the Bill should be amended so as to provide that ASBOs would only be available against those aged 16 and over. 84 Had Office. And even if an enforcement agency were to apply for an ASBO in an undeserving case, the court would have complete discretion whether or not to impose an Order (s. 1(4)).
Moreover, the court hearing the application must disregard any act of the defendant which he shows was reasonable in the circumstances (s. 1(5)), may only impose an Order if it is necessary to protect others from further anti-social acts by the defendant (s. 1(1)(b)), and should only impose an Order if the individual's behaviour warrants an ASBO of at least two years' duration (s. 1(7)). glorifying the commission or preparation of (past, present or future) acts of terrorism. 98 Critics expressed concern that the vagueness of the term glorificationwhich was only added to the offence after plans to create a standalone offence of glorification of terrorism had been abandoned in the face of strong criticism 99 This observation should not be taken as a claim that discretionary power has no place in any system of government. Such a view would be unrealistic; the fact of discretionary power is inevitable. 103 Moreover, discretionary power can be beneficial. 104 And, since the dangers associated with discretion -such as arbitrariness, inconsistency and irrelevant considerations being taken into accountcan only be expressed in general terms, their relevance in a particular context cannot simply be assumed. 105 The claim is simply that these issues should be given careful consideration before wide-ranging powers are vested in the executive. and anyone subject to a Control Order as opposed to requiring all visitors and prearranged meetings to be approved by the Home Office, it did impose a curfew for a total of 14 hours a day as opposed to 12 and, importantly, restricted him to an area totaling 9.3 square miles. This limitation cut him off from the area where he used to gravitate; in particular, it stopped him from going to the mosques he used to attend and prevented him from going to any significant educational establishment where he could study English. Concluding that the Order had 'cut him off to a large extent from his previous life,' Ouseley J held that the Order amounted to a breach of Article 5 ECHR.
The JCHR has urged that the 'significance of these judicial decisions … should not be underestimated,' stressing that they 'confirm the concern we expressed a year ago that the power to make control orders is being operated in practice in a way suggestions for increasing the number of criminal prosecutions, which also included the development of a more structured process for the disclosure of evidence and adopting an investigative approach in terrorism cases, with a security cleared judge being responsible for assembling a fair, answerable case.
All of this is not to say that special measures to deal with cases where both deportation and prosecution are impossible are unnecessary, although this argument has been advanced by some. 133 Rather it is simply to say that it may be possible to reduce the number of such cases. The failure to attempt to do so reflects a willingness to circumvent the criminal law. New Labour frequently seek to tackle a whole range of societal problems using the criminal law, giving inadequate consideration to whether it is an appropriate vehicle for tackling those problems and whether it is capable of doing so effectively. During the same period they have responded to the problem of nuisance neighbours who persistently commit anti-social criminal acts by constructing the ASBO -which was designed to circumvent the procedural protections, principally the rule against hearsay evidence, that apply in criminal proceedings -and they have relied on the use of extremely restrictive Control Orders -imposed in civil proceedings which often include closed sessions involving special advocates -on suspected terrorists against whom it might be possible to bring successful prosecutions. The two recurring themes and two apparent contradictions outlined in this paper thus cast
